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ABSTRACT: Much research has focused on factors that may influence prosecutors’ decision-making in plea negotiations and
the effects of said negotiations. However, few studies have explicitly focused on the psychological processes that guide prosecutorial
discretion about plea bargains. The present literature review comprehensively examines three specific psychological factors
influencing prosecutors: the certainty effect, confirmatory information processing, and compliance. These three psychological
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B Introduction

Today, an estimated 98% of trials end in a guilty plea before
they reach a trial in court.! In a 2012 opinion piece, the United
States Supreme Court officially recognized the prominence of
plea bargaining in the modern-day legal system, acknowledg-
ing that “criminal justice today is, for the most part, a system of
pleas, not a system of trials”.? Plea bargains are an alternative
to the traditional jury trial in which a case is negotiated out-
side of court. They often involve a defendant pleading guilty
in exchange for decreased charges, dropped charges, or other
factors that the defense attorney and the prosecution negotiate.
However, plea bargaining as a trial alternative has not always
been as prevalent as today.

Historically, courts have discouraged plea bargaining, viewing
litigation as “the safest test of justice”.** As a result, plea bar-
gaining as an alternative to a trial was relatively unknown until
it increased in prevalence during the 19th and 20th centuries.’
One explanation for this increase is that, in many cities, the
reported crime rate and criminal caseload have more than dou-
bled; however, the capacity of the criminal bench has remained
relatively unchanged.® This meant that courts had to depend
on guilty pleas to process large caseloads while guaranteeing
defendants their Sixth Amendment right to a speedy trial. As
the necessity of guilty pleas increased, attitudes towards pleas
also changed. Less than a half-century ago, most academics
opposed plea negotiations; today, most defend plea bargaining
as a necessary alternative to trial.> Even those who remain crit-
ical of the modern-day plea-bargaining system typically do not
argue for the complete abolition of plea bargaining.® Because
society has come to accept plea bargaining, plea bargaining has
been able to increase even more rapidly.

Another factor contributing to the increase in plea bargains
is increasing prosecutorial power. According to Alschuler
(1968), prosecutors act in a combination of four separate roles
in plea bargaining. For example, prosecutors must function
as administrators by disposing of cases in the most efficient

manner feasible. Prosecutors must also serve as advocates by
maximizing convictions and sentence severity. Additional-
ly, prosecutors must function as judges.* As Alschuler (1968)
explains, the prosecutor’s goal may be “to do the ‘right thing’
for the defendant given the defendant's [...] circumstances” (p.
53). However, there is a caveat as prosecutors often view do-
ing the “right thing” to be possible only when the defendant
accepts a guilty plea. Finally, prosecutors must function as leg-
islators through compromising when necessary. Scholars argue
these responsibilities place prosecutors in a position of undue
power.”® As Rakoff (2014), a District Judge for the Southern
District of New York, explains, the “prosecutor-dictated plea
bargain system [creates] such inordinate pressures to enter into
plea bargains” (p. 8) that defendants often feel that pleading
guilty—regardless of their factual guilt—is their only choice.’
Defendants are further encouraged to accept a plea bargain
by the explicit actions of prosecutors, who offer incentives to
plead guilty. These incentives take several forms as parties can
bargain over anything relevant to the defendant’s case.!®™ The
three most negotiated factors considered during a plea bargain
are case facts, sentence length, and charge severity.!? Because
prosecutors can control the fate of defendants in their own
hands, they can leverage their authority through plea bargains.

Although plea bargaining undoubtedly plays a vital role in
maintaining the efficiency of the legal system, it no doubt also
has its downfalls. For instance, innocent defendants are incen-
tivized to plead “because of their perceptions of the risks of
going to trial versus the costs of accepting a plea bargain”.”
However, this acceptance of guilt is problematic for defen-
dants. In accepting a plea bargain, defendants must waive
many of their Constitutional liberties: their right to silence,
their right to confront their accusers, their right against self-in-
crimination, and their right to a trial by jury, among others.
These immediate losses of rights may have varying negative
effects, both immediate and long-term. The former includes
incarceration, fines, probation, and community service; the
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latter, also called collateral consequences, consists of all other
outcomes, including loss of employment, eligibility for govern-
ment-funded programs, and effects on sentences imposed for
future crimes.™* According to Redlich ez al. (2017), “Recently,
the American Bar Association began categorizing collateral
consequences offenders can face; to date, they have noted more
than 47,000” (p. 341). As a result, plea bargains have an exten-
sive impact on defendants’lives because, contrary to what they
may promise, collateral consequences stemming from guilty
pleas prevent defendants from returning to their normal lives.

As such, it is necessary to wonder whether psychology
can help researchers understand the motivations behind plea
bargains. Specifically, what psychological processes guide pros-
ecutors when they offer a plea bargain? Despite the research on
the psychological processes that inspire defendants to accept
plea bargains, few scholars have focused on the psychologi-
cal process that may guide prosecutors when they offer a plea.
In this paper, I will argue that a few psychological processes
influence prosecutors, including the certainty effect, confirma-
tory information processing, and compliance. These processes
guide prosecutors’ willingness to offer a plea and the level of
leniency a plea grants.

B Discussion

Although little research has been conducted to understand
precisely the psychological processes that guide prosecutors in
the context of plea bargains, researchers have begun to analyze
the factors prosecutors consider when offering a plea bargain.
No formal federal laws currently guide a prosecutor’s decision
to offer a plea. A 1992 survey of prosecutors across the United
States conducted by the U.S. Bureau of Justice Statistics (B]S)
found that only about 12% of surveyed offices had formal
written criteria for plea bargaining. Instead, more than 25% of
prosecutors’ offices reported that case-by-case review was the
only way to manage plea negotiations.”” However, when of-
fering plea bargains, researchers found that prosecutors often
ask two fundamental questions: “Can I prove the case?” and
“Should I prove the case?”' The various factors involved in
answering these questions reflect the rules set forth by the few
criteria that exist to guide plea negotiations. These factors can
be broken down into two primary categories: administrative
considerations and specific facts in a case.

The former category, administrative considerations, con-
cerns factors related to the ability of prosecutorial offices to
function. This category includes caseload, available time, and
manpower. One Manhattan prosecutor explained, “Our office
keeps eight courtrooms extremely busy trying five percent of
the cases. If even ten percent of the cases ended in a trial, the
system would break down”.? This lack of manpower and min-
imal court capacity increases the prosecution’s dependence on
a plea bargain as it becomes their only efficient way to secure
a conviction. Another factor involved in administrative con-
siderations is financial resources.'” Because trials often involve
over two hundred hours of attorney fees, paying expert wit-
nesses to testify, court space, and other expenses, they often
incur heavy costs. Death penalty cases often cost $1.3 mil-
lion, while non-death trials cost, on average, $600 thousand.'®

However, by accepting a plea bargain, all parties involved in a
trial can save significant money, time, and manpower. Thus,
administrative considerations significantly influence prosecu-
tors’ plea decisions as they motivate prosecutors to offer plea
deals in the first place.

The second category related to factors influencing pros-
ecutors’ plea bargains is case-specific facts. One of the most
well-known models for understanding motivations behind ac-
cepting plea bargains is the “shadow of the trial” model, which
argues that a defendant is more likely to plead guilty “if the of-
fered sentence is less than or equal to his or her expected value
of the trial”.'»'%2% In other words, if a defendant believes that
the most probable outcome at trial will be a worse punishment
than accepting a plea bargain, he or she will be more likely to
get a plea bargain in hopes of gaining a decreased punishment.
Although this model is designed to reflect defendants’ motiva-
tions when accepting a plea bargain, it can also be interpreted
to reflect the motivations of the prosecution. Just like defen-
dants, prosecutors may be bound by their interpretation of the
“shadow of the trial”. For instance, the prosecution might want
to offer a plea with a small discount. However, if the defendant
believes he has a strong chance of being acquitted at trial, he
would be less likely to accept a plea offer with a small dis-
count. To address this, the prosecution may be forced to offer a
plea with a more significant discount in exchange for a higher
chance of securing that guilty plea.

Other case-specific factors — including the defendant’s
criminal history, behavior during negotiations, and the severity
of the crime committed — influence a prosecutor’s willing-
ness to offer a plea bargain. A study performed by Tisdale and
Votruba (2021) used a new experimental paradigm to mimic
the decision-making process of prosecutors.?! In the study, the
420 participants recruited through a Qualtrics Panel were giv-
en a case file with information about a “theft”. Although the
participants were not prosecutors, the casefiles, which varied
criminal history, crime severity, and motive, included a police
report, the suspect’s criminal history, and witness statements.
This study was designed to resemble a case file a prosecutor
would receive. Ultimately, the results demonstrated that crime
severity and criminal history heavily impacted participants’
plea recommendations. Participants who were told that the
item stolen had an estimated value of $400 were more than
three times as likely to offer a plea bargain than participants
who were told that the item stolen had an estimated value of
$2,000; participants who were told that the defendant did not
have a criminal history were an estimated 2.8 times as likely
to offer a plea bargain than participants who were told that
the defendant had a criminal history. Motive, however, did not
significantly impact plea offers.

Redlich ez al. (2016) found that, in addition to other factors,
eyewitness identification contributed to both the willingness
to offer a plea bargain and the quality of the plea discount.
Interestingly, Redlich e# al. (2016) found that criminal history
only influenced the plea discount and not the willingness of
prosecutors to offer a plea bargain. However, as criminal histo-
ry impacted plea negotiations, it remains an important factor."’
It is important to note that some factors that influence prose-
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cutor plea offers, specifically the defendant’s criminal history
and behavior during negotiations, are not information juries
are often privy to. Instead, in many instances, such information
is excluded during trials because it may bias the juror’s opin-
ions on the facts of a case.

Another factor influencing a prosecutor’s willingness to
offer a plea bargain is the defendant’s cooperation and will-
ingness to participate in plea negotiations. The U.S. Bureau of
Justice Statistics (BJS) survey of prosecutors found that 90%
of prosecutors’ offices surveyed reported that, in addition to
the defendant’s criminal history, the defendant’s willingness to
plead guilty influenced plea negotiations.?> More than half of
prosecutors’ offices also “reported that the other criteria for ne-
gotiating included strength of the case, evidentiary problems,
and the victims’ attitude or concerns”.?® The lack of informa-
tion on the psychological processes that influence prosecutors
highlights the need to develop a clearer understanding of the
gaps in the literature. This literature review aims to begin this
process by analyzing three of the major relevant psycholog-
ical processes in the context of prosecutorial discretion: the
certainty effect, confirmatory information processing, and
compliance.

The Certainty Effect:

One psychological process that can be used to understand
prosecutors’ motivations behind offering plea bargains is the
certainty effect. The certainty effect describes the tendency
to “underweight outcomes that are merely probable in com-
parison with outcomes that are obtained with certainty”.?*
Baumeister and Bushman (2021) cited a theoretical experi-
ment regarding the game Russian Roulette as an example of
the certainty effect. Russian Roulette involves loading only
some of the chambers of a gun with a bullet. Participants must
effectively risk their lives each turn by holding the gun to their
head and pulling the trigger only once. Baumeister and Bush-
man (2021) asked, “How much would you pay to remove one
bullet, assuming either that (a) there are four bullets in the six
chambers and two empties, or (b) there is only one bullet and
five empties” (p. 120)? While both options involved the same
decrease in the number of bullets, most participants reported
that they would pay substantially more to eliminate the only
bullet.” This demonstrates the trade-offs involved in the cer-
tainty effect as people are more willing to pay for the effect
that would guarantee their survival rather than the one that
would only increase their chance of survival by a low margin.

When offering plea bargains, prosecutors must balance
trade-offs to secure the most favorable result: achieving a
guilty plea and attaining the harshest sentence possible. As
such, prosecutors may depend significantly on the certainty ef-
fect, which leads them to have a more favorable opinion of plea
bargains. This is because, although plea bargains often involve
a more lenient sentence or other such compromises, they also
guarantee prosecutors something that cannot be guaranteed at
trial: a conviction. Redlich ez a/. (2017) explain that plea bar-
gains favor the prosecution because they “count as a win while
avoiding the risk of a trial”."> In other words, guilty pleas en-
able prosecutors to achieve a favorable result without the time
and expense of a trial. Prosecutors gain even more certainty

via plea negotiations for cases where the prosecution has less
evidence connecting them to the crime. Specifically, plea bar-
gains eliminate the prosecutor’s burden to prove guilt beyond a
reasonable doubt. In entering a plea bargain, “the prosecution
gains full exemption from having to prove its incriminating
case”.?*?" This guarantee relates to the certainty effect because
it eliminates the prosecution’s burden of proof, thus eliminat-
ing any chance of the prosecution losing the case.

In some cases, the certainty effect also impacts a prosecutor’s
decision not to offer a plea bargain and instead take a case to
trial. McAllister and Bregman (1986) provided two prosecu-
tors and two defense attorneys in 47 states with hypothetical
scenarios involving criminal cases. Different attorneys were
provided with slightly different scenarios that varied the prob-
ability of conviction or the severity of the expected sentence if
the case went to trial. Prosecutors were asked to decide wheth-
er they would offer a plea bargain with a 1-year sentence, and
defense attorneys were asked to determine if they would accept
a plea bargain with a 1-year sentence. The study found that
prosecutors were less willing to offer a plea bargain when the
sentence severity and chance of conviction increased.”® The
certainty effect may be used to understand the results of this
study. Because prosecutors must balance securing a conviction
and the harshest sentence possible, prosecutors would be less
willing to relinquish the latter in cases with a high chance of
securing both a conviction and a harsh sentence.

Indeed, defendants, too, are influenced by the certainty effect
as they must balance trade-offs: they must balance getting the
least severe sentence or punishment possible with minimiz-
ing the costs and other effects of a trial. As such, defendants
may turn to plea negotiations as the option that guarantees
the most effective results. Defendants gain even more certainty
via plea negotiations for cases where the prosecutor has more
evidence against them. Put simply, if the defendant believes he
has a high chance of conviction at trial, the certainty gained
from pleading guilty to a lesser sentence becomes even more
appealing.

Confirmatory Information Processing:

Whereas the certainty effect significantly influences a
prosecutor’s willingness to offer defendants a plea bargain, con-
firmatory information processing influences the quality of the
prosecutor’s plea bargain. Confirmatory information process-
ing is “the tendency to favor decision-consistent information
over decisioninconsistent information during information
evaluation and searching. [It] results in an assimilation and
a selective exposure bias”.?3? These two types of biases have
many consequences for prosecutors.

Selective exposure bias is a subsection of confirmatory in-
formation processing that refers to the phenomenon in which
people attempt to avoid cognitive dissonance—which is when
individuals experience psychological discomfort when present-
ed with information that is inconsistent with their beliefs—by
focusing only on the information in their immediate environ-
ment that aligns with their beliefs.**** Selective exposure bias
can be attributed to two primary motivations: (a) The mo-
tivation to confirm individual subjective perceptions and (b)
the motivation to protect the self-image.*® In one example of
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selective exposure bias,Redlich ez a/. (2016) gave participants
who identified as either a judge, prosecutor, or defense at-
torney thirty-one folders with different information about a
theoretical case. For instance, some folders were labeled con-
fession statements, the defendant’s prior criminal history, and
police attitude towards the proposed plea.'” The study found
that, whereas defense attorneys looked at, on average, 23 of
the 31 factors, prosecutors and judges both viewed fewer than
20 factors. Because prosecutors and judges possessed stronger
pre-determined biases, they only looked at the few folders that
supported their views. This finding demonstrates confirmato-
ry information processing because, although participants had
access to many factors, prosecutors chose to look at only a few.
Selective exposure bias has implications far beyond a psy-
cho-legal context. Wedderhoff ez a/. (2020) studied the impact
of selective exposure on health by providing participants with
fictitious information about an alleged risk for heart disease.
The researchers gave participants multiple pieces of conflict-
ing information and indicated they could choose to click on
whichever piece of information they wanted. The study found
that the information that described the potential risks led to a
preference for information that denied the risk. In other words,
it found that receiving negative feedback shifted participants’
behavior from viewing a balanced selection of information to
viewing a biased selection in favor of information denying the
risk.® This avoidance of risk in favor of confirmatory informa-
tion connects to the prior study by Redlich ez a/. (2016) and
prosecutorial decision-making. Because prosecutors in the pri-
or study were faced with substantial information that may have
caused them to reconsider their initial plea recommendations,
perhaps many chose to look only at a limited number of facts
and, therefore, already included in their initial plea.
Confirmatory information processing also results in assim-
ilation bias. Whereas selective exposure bias refers to when
individuals try to avoid cognitive dissonance, assimilation
bias refers to the tendency to absorb potentially dissonant in-
formation and interpret it in a “systematically biased way in
the direction of prior implicit personality theories”.** Confir-
matory information processing is more likely to occur when
one’s cognitive resources are depleted. Regarding prosecutorial
decision-making, time, information, and resources limit pros-
ecutors’ capacity to bring cases to trial. These constraints may
lead prosecutors to rely subconsciously or consciously on im-
plicit biases that may influence the quality of their plea offers.
For instance, inherent racial bias that exists unconsciously may
influence prosecutors. As a result, prosecutors may uninten-
tionally give different plea offers to defendants with similar
cases. This disparity is reflected in a 2017 study by Carlos
Berdejo, which analyzed more than 30,000 cases in Wiscon-
sin over seven years. The study found that, even though their
cases were similar, White defendants were 25 percent more
likely to have their initial charges reduced to a less severe
charge during plea bargaining than Black defendants. As a re-
sult, White defendants were over 25 percent more likely than
Black defendants to receive a lesser sentence associated with
the reduced charge.’” In other words, because administrative
considerations constrain prosecutors, they may often rely on

assimilation bias. The problem with this reliance is that it often
negatively impacts the quality of plea bargains offered to the
defendants against whom prosecutors possess inherent biases.

Itis important to note that assimilation bias is not irreparable.
A study performed by Anderson (1995) found that “exposure
to new data produces large changes in beliefs, at least tempo-
rarily” (p. 44). This temporary change in belief occurs because
people are sensitive to new data and may act accordingly to ad-
dress information that does not fit their preconceived notions.*
Although this reversal of confirmatory information processing
may be visible in other fields of study, there is less evidence for
this phenomenon in a psycho-legal context. A study by Lord
(1984) evaluated the effects of exposing conflicting evidence
on subjects supporting and opposing capital punishment.
Findings showed that “people who hold strong opinions on
complex social issues are likely to examine relevant empirical
evidence in a biased manner. They can accept ‘confirming’ evi-
dence at face value while subjecting ‘discontinuing’ evidence to
critical evaluation”.®® Because prosecutors are pressed for time,
they often cannot seek out conflicting information that may
influence their decision-making regarding plea negotiations.
As a result, assimilation bias may often need to be addressed.

There are other instances in which assimilation bias can be
decreased. Fischer ez a/. (2010) also found that assimilation bias
can be minimized when the decision-maker is distracted during
decision-making.* When distracted, people are less likely to be
sure about the validity of their decision and, therefore, more
likely to balance relevant information even if it conflicts with
their original beliefs or decisions. However, distraction too has
minimal effects on prosecutorial decision-making. There is a
clear difference between being distracted, as participants were
in the Fischer ez al. (2010) study, and being pressed for time, as
prosecutors often are. Thus, although there is a possibility that
prosecutors can minimize confirmatory information process-
ing, the modern-day legal system’s limitations on prosecutors’
time limit such hopes.

Compliance:

A third psychological process that influences prosecutors is
compliance. Like the certainty effect, compliance influences a
prosecutor’s motivation to offer a plea bargain. However, com-
pliance focuses more on external factors and pressures than a
case’s specific facts. As Kelman (1958) identified in his com-
prehensive review of the attitude change literature, there are
three forms of social influence: conformity, compliance, and
obedience.* The first, conformity, involves a person altering
their behavior without any instruction to fit in with the rest of
the group; the second, compliance, involves a person changing
their behavior to go along with the requests of another; and the
third, obedience, involves performing actions under the orders
of an authority figure. Although all three forms of social influ-
ence could arguably relate to plea bargaining, compliance may
directly impact prosecutorial discretion. Indeed, conformity
is less related to prosecutorial decision-making because con-
formity requires a person to adhere to unspoken rules. About
prosecutors, expectations are often spoken aloud. Similarly,
obedience requires a person to adhere to a direct order.* Thus,
obedience has less application to psychological processes that
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influence prosecutors because prosecutors are not forced to act
a certain way. Compliance, on the other hand, overtly relates
to prosecutors.

Compliance is considered a type of “normative influence,”
which involves individuals conforming to the norms of a group
so that they can gain social acceptance.” As Kelman (1958)
specified, “Compliance occurs when an individual accepts in-
fluence because he hopes to achieve a favorable reaction from
another person or group” (p. 53). In exchange for following
induced behavior, an individual expects to either gain a reward
(be it a tangible reward or achieving societal approval) or avoid
the punishment of disapproval resulting from a lack of confor-
mity. Kelman (1958) also clarified that compliance is unique
in that the satisfaction from complying derives from “the socia/
effect of accepting influence” (p. 53). Thus, compliance can be
broken down into three primary components: (1) a request,
either spoken or unspoken, for an individual to act a certain
way, (2) the carrying out of the request, and (3) the expected
reward or result that derives from complying with the request.

Regarding plea bargaining, prosecutors are not controlled by
a direct source of authority and are, therefore, not frequent-
ly given overt requests. However, other organizations and
individuals often consciously and unconsciously influence
prosecutors. The prosecutor’s office is a political entity that
must interact with other parties to achieve a favorable out-
come at trial. To achieve a favorable outcome, the prosecutor
must maintain good relations with other organizations, profes-
sionals, and the electorate.® Although politics do not always
influence a prosecutor’s decision to proceed with a case, poli-
tics are inherent in plea negotiations, as political agendas may
affect a prosecutor’s decision to offer a reduced charge.

Prosecutors must maintain a favorable relationship with
the media and dispel information regarding a prosecutor or a
case to the public. The American Bar Association’s Standards
for Prosecution Function decrees that prosecutors should not
allow their decisions to be influenced by personal interest in
media attention.* However, the public’s perception of a case
does influence prosecutorial behavior. This influence is part-
ly because most prosecutors agree that the media coverage is
a relatively accurate reflection of the public’s perception of a
case.” As a result, prosecutors may act in ways that align with
the media. Pritchard (1986) analyzed the police and court re-
cords of ninety homicide cases over 18 months in Milwaukee
County, Wisconsin.* The location of the cases, Milwaukee
County, was specific because, while cases were commonly
processed through plea bargains, less than a quarter of the pop-
ulation favored plea bargaining. The study’s results suggested
that the amount of space newspapers allocated for criminal
cases influenced prosecutors’ agenda. Specifically, the shorter
the news story and the less extensive the news coverage, the
more likely a prosecutor would offer a plea.** Although the
study also suggested that other factors contributed to the pros-
ecutor’s willingness to provide a plea—namely, the strength of
the evidence against the defendant—the media’s direct impact
remains pertinent. Thus, prosecutors may comply with the
media.

Prosecutors must also comply with the unspoken needs
and requests of the electorate. According to a 2002 report
published by the U.S. Department of Justice, Bureau of Jus-
tice Statistics, 47 states elect their chief prosecutors while the
remaining three appoint them.* This prevalence of elected
prosecutors means that voters often get information about po-
tential candidates through the media and control whether a
prosecutor is elected. As such, prosecutors must comply with
the public’s general opinion to win favor and, by extension, be
elected. For instance, a Cook County, Illinois prosecutor said:
“I'd be crazy to bargain in any case that received a lot of news
coverage. The public will demand justice, so I usually go to
trial”.* This tendency to comply with public expectations can
be explained by the role of politics about prosecutorial discre-
tion. According to Alschuler (1968), “Political considerations
may, on occasion, make it important for a prosecutor to secure
a conviction for a particular crime, and plea negotiations may
provide the only practical means of achieving this objective" (p.
109). These political considerations mean that “Maintaining a
public image as a crime-fighter is important to the prosecu-
tor, perhaps to the extent of stressing adversary dispositions in
publicized cases, regardless of the strength of evidence against
the defendant”.* In other words, because the general opinion
is that a conviction accompanied by a long sentence is better
for public interests and because the public controls prosecu-
tors’ election, prosecutors are motivated to secure a conviction.
However, while this public perception may influence a pros-
ecutor’s tendency to take a case to trial, at times, it may also
influence a prosecutor’s offer or plea negotiation. When evi-
dence is weak or when there are other constraints, such as time
or manpower, public perception, and subsequent prosecutorial
compliance, large plea offers are the only means to secure a
conviction.

Since first being identified, compliance has been studied
across fields, and its influence has been demonstrated to extend
beyond the realm of psycho-legal analysis. One of the most in-
famous examples of compliance was the 1971 Stanford Prison
Experiment performed by Philip Zimbardo, in which partici-
pants were assigned the role of either a prisoner or a guard and
sent to live in a basement that had been remodeled to look like
a prison.* Originally slated to last two weeks, the experiment
had to end only six days after the guards abused the prison-
ers by, among other things, breaking into their cells, removing
their beds, and strip-searching.® The study demonstrated that
people are influenced to comply with the expectations associ-
ated with specific roles. In this case, both the “guards” and the
“prisoners” complied with societal expectations: the “guards”
exhibited stereotypically harsh behavior, and the “prisoners”
exhibited stereotypically rebellious behavior. Furthermore, just
as the prisoners and guards complied with stereotypes, so do
prosecutors. In other words, compliance may result in prose-
cutors trying to achieve the harshest sentence possible to fit in
with the normative influences of society.

B Conclusion
The early 20™ century saw a rapid increase in the promi-
nence of plea negotiations as an alternative to the traditional

28

DOI: 10.36838/v6i8.5



ijhighschoolresearch.org

trial.*® This increase can largely be attributed to the increase in
arrests and subsequent indictments that forced prosecutors to
turn to plea bargaining as a reliable method for disposing of
cases. Between 1926 and 1940, the prison population increased
by 67% before remaining relatively constant until 1972.5 Then,
starting in 1972, the prison population began an unprecedent-
ed increase such that, by 2007, the rate of imprisonment was
almost five times what it had been in 1972.>2 This increase in
incarceration rates was not met with an unprecedented increase
in attorneys and court availability. Instead, prosecutors’ offices
have struggled to recruit and retain new staff to alleviate their
overloaded caseload.

Overworked and underpaid, prosecutors have been forced to
turn to plea bargaining, as reflected in the rapid increase in plea
bargains. A 1984 Bureau of Justice Statistics report found that
the plea bargain-to-trial ratio averaged about 10 to 1. However,
today, the ratio of plea bargains to trials is closer to 49:1, as
an estimated 98% of cases end in a guilty plea each year.’**
However, the actual trial rate may be even lower. A study per-
formed by the Pew Research Center shows that “of nearly
80,000 defendants who faced charges in the federal system in
fiscal year 2018, fewer than 2% went to trial, and only 320 of
those that did [won] an acquittal”.**>* In Santa Cruz County,
Arizona, no single trial existed between 2010 and 2012.* As
the American Bar Association Task Force said, “Trials have
become rare legal artifacts in most U.S. jurisdictions, and even
nonexistent in others.””?

The decline of the American jury trial statistics has many
implications, which warrant several potential courses of action.
First, it is necessary to perform further studies to gain a broad-
er understanding of the psychological processes that guide
prosecutors. Although the research presented in this article
identifies some psychological processes, it needs to be more
conclusive and would benefit from further studies. As it would
be beneficial for these future studies to focus more on the ac-
tual decision-making process rather than merely the outcome,
studies should be performed in a contained lab environment
rather than being performed online. Although this format
would no doubt hinder the study’s sample size, it is necessary to
enable researchers to understand the decision-making process
of prosecutors. For instance, future researchers could replicate
Redlich ez al’s 2016 study (in which prosecutors, defense attor-
neys, and judges were given access to information about a case
and asked to view the information they felt would contribute
to their plea offer) in a lab environment so that participants’
decision-making process can be analyzed in real-time.

Secondly, it would be beneficial to perform a comprehensive
study of environmental factors influencing prosecutors to un-
derstand their psychological motivations further. It is widely
known that prosecutors, like any other person, are influenced
by implicit biases that may affect their decisions.****5” These
biases may stem from prosecutors’ personal lives, which are
heavily influenced by environmental considerations. As such, a
study on specific environmental factors would help researchers
identify the roots of the implicit biases that may contribute to
the psychological processes that impact prosecutorial decisions.
One suggestion might be a study on the relationship between

geographic location and prosecutorial discretion. The primary
differences between rural and urban areas are that, in the for-
mer, prosecutors often either know of or personally know the
defendant. In urban areas, on the other hand, defendants are
commonly strangers to prosecutors.* However, more research
would be necessary to understand how this difference influenc-
es prosecutors.

Until better empirical answers exist, it is necessary to con-
sider possibilities for scaling back the rate of plea negotiations.
The complete abolition of our plea bargains would not be
in the best interests of defendants who are truly guilty and
who, therefore, depend on plea bargains to get a more lenient
sentence. It would also slow the criminal justice system and
prevent cases from being heard promptly. However, at the same
time, an uncritical acceptance of plea negotiations as a “neces-
sary evil” can negatively impact the truth-finding function of
the legal system, which takes away from the value of the legal
system. Instead, until we gain the tools necessary to establish
an alternative to plea negotiations, it seems judicious that we
return to the recommendations of Alschuler (1983) for meth-
ods to possibly decrease the rate of plea bargains. For instance,
it would be prudent to simplify the trial process to increase trial
availability.®® It would also be beneficial to find alternatives to
plea bargaining. As nearly all cases that enter the legal system
are determined by plea negotiations, learning more about the
factors that influence these decisions is critical to help protect
the integrity of American justice.
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