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ABSTRACT: Indigenous lands host 80% of the world’s biodiversity. However, their environmental stewardship—driven by 
their high awareness of nature and confirmed by the UN Declaration on the Rights of Indigenous Peoples (UNDRIP)—is often 
viewed as an obstacle for industrial projects and global market access. While the conflict between sovereignty and globalization 
is well-documented, a significant gap remains in understanding how Investor-State Dispute Settlement (ISDS) mechanisms 
use data manipulation to bypass treaty-protected rights. This paper argues that, within ISDS arbitrations, private corporations 
use non-objective information, failing to meet standards of Free, Prior, and Informed Consent (FPIC) and violating Indigenous 
sovereignty. By analyzing the 1855 Treaty of Point Elliott, the USMCA, UNDRIP, the technical reports, and Joint Aquatic 
Resources Permit Applications ( JARPA), this research examines the 2011–2016 conflict over the Gateway Pacific Terminal at 
Cherry Point (Xwe’chi’eXen). The findings suggest that corporations provide reconstructed data and non-objective environmental 
projections to subvert Indigenous opposition in favor of market access. This dysregulation is empowered by the ISDS mechanism, 
which allows foreign investors to sue Indigenous autonomies and host states in private tribunals if any protections interfere with 
expected profits. Ultimately, this paper demonstrates the vulnerability of Indigenous rights within modern trade regimes.
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�   Introduction
Only 6% of the world’s population is Indigenous. All In-

digenous peoples—ranging from the Inuit (North America) 
to the Māori (New Zealand)—occupy approximately 20% of 
the Earth’s landmass, yet their territories preserve an estimated 
80% of the world’s remaining biodiversity.¹ This careful re-
lationship with nature is inherent in Indigenous culture and 
lifestyle; formally, the ecological stewardship of Indigenous 
peoples is officially recognized and protected by international 
frameworks, such as the United Nations Declaration on the 
Rights of Indigenous Peoples (UNDRIP). UNDRIP protects 
individual and collective rights to self-determination, culture, 
identity, and land of Indigenous peoples. Moreover, introduced 
by UNDRIP, Free, Prior, and Informed Consent (FPIC) en-
sures that Indigenous communities have the right to give or 
withhold approval for projects on their lands, so that no work 
on their reservations can be started without the awareness 
and consent of Indigenous peoples. However, as global mar-
kets expand, Indigenous ancestral lands are not recognized as 
sovereign territories; instead, they are framed as obstacles to 
economic growth. International companies and private cor-
porations, which aim to use Indigenous territories for their 
projects, operate through Investor-State Dispute Settlement 
(ISDS). This legal mechanism has threatened vulnerable In-
digenous sovereignty, clashing environmental protection and 
Indigenous rights with corporate interests. Within the ISDS 
arbitration processes, investors present non-objective, recon-
structed data that, in this case, was implemented to subvert 
Indigenous governance. In fact, ISDS lacks objective informa-
tion in the context of Indigenous consent, allowing investors to 

disregard the standards of UNDRIP and FPIC. This demon-
strates that FPIC and UNDRIP are “soft law” that fail to 
advocate for and protect Indigenous peoples.

A primary example of this struggle is found in the Salish 
Sea, an international waterway managed by over 65 Tribes and 
the home of First Nations—Coast Salish Sea People. Between 
2011 and 2016, this region became the site of a critical juris-
dictional dispute when project developer Pacific International 
Terminals (a subsidiary of SSA Marine) proposed the Gate-
way Pacific Terminal (GPT)—the largest coal export facility 
in North America—to be built on the Lummi Nation’s sacred 
site, Cherry Point (Xwe’chi’eXen).

While the Lummi Nation’s rights to withhold consent were 
promised by FPIC, SSA Marine pushed their project further 
with reconstructed environmental data and economic benefits, 
thus bypassing legal standards and Indigenous rights. This re-
search argues that the eventual defeat of the GPT proposal was 
not achieved through the “soft law” of UNDRIP or FPIC, but 
rather through the domestic enforcement of the 1855 Treaty of 
Point Elliott. This “hard law” treaty provided a legal shield that 
resisted information manipulation within ISDS and preserved 
Lummi’s land. Eventually, this dispute highlights a jurisdic-
tional asymmetry, suggesting that Indigenous sovereignty 
remains in a globally vulnerable position unless substantive 
protections are integrated into the international trade regime 
itself.

In the first section, I present the work of modern scholars on 
the key concepts and legal frameworks central to this study. In 
the second section, I provide the synthesized methods used to 
demonstrate the violation of Indigenous rights within mod-
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ern trade agreements. In the third section, I introduce the case 
study, establishing the historical, ecological, and cultural back-
ground of the Lummi Nation as well as the legal basis of their 
rights. Moreover, this third section analyzes the Gateway Pa-
cific Terminal project, including its scale, environmental impact 
assessments, and the non-objective data provided by the devel-
oper. Finally, by examining the intervention of the high-level 
organization, I highlight the vulnerability and dependence of 
Indigenous rights within modern trade agreements.

�   Literature Review
Trade agreements and ISDS:
To cover the conflict between the Lummi Nation and the 

Gateway Pacific Terminal, it is first necessary to examine the 
evolution of the regional trade framework under which the 
dispute happened. The dispute over the terminal original-
ly manifested under the 1994 North American Free Trade 
Agreement (NAFTA), which was subsequently replaced by 
the United States–Mexico–Canada Agreement (USMCA) 
on July 1, 2020. The USMCA was designed to transform the 
regional economy, aiming to be “a mutually beneficial win for 
North American workers, farmers, ranchers, and businesses.”² 
The new agreement promised to create “more balanced, re-
ciprocal trade supporting high-paying jobs for Americans and 
grow the North American economy.”² While it boosted the 
North American trade economy, it also narrowed the "regu-
latory policy space" for governments to fulfill environmental 
and Indigenous treaty obligations.³ To assess the broader legal 
framework underlying these disputes, it is necessary to exam-
ine the architecture of international arbitration. The structural 
mechanism driving these narrow regulation policies is the in-
vestor-State dispute settlement system (ISDS).

ISDS Criticism and Regulatory Chill:
The following section reviews existing scholarship on the 

structural biases of the ISDS framework and the phenomenon 
of “regulatory chill.” Legal scholars, such as Barnali Choudhury, 
José E Alvarez, Sergio Puig, and Anton Strezhnev, have long 
been criticizing the ISDS system, arguing that it is controver-
sial and biased.⁴-⁶ During the ISDS arbitrations, investors can 
bring claims against government actions, even in domestic pol-
icy areas such as environmental protection and public health.⁷ 
As Perrone notes, protections provided by the ISDS system are 
extended specifically to private corporations.⁸ A primary con-
sequence of the ISDS framework is the “regulatory chill”—a 
phenomenon in which governments refrain from enacting 
public interest policies due to the threat of costly arbitration 
or substantial compensation to foreign investors.⁹ The conse-
quences of ISDS within independent, specifically developing, 
states have already been meticulously studied. Specifically, case 
studies in the Global South—including environmental liti-
gation in African countries, challenges against public health 
regulations in Latin America, and mining disputes in Central 
Asian countries—demonstrate that ISDS favors capital-ex-
porting states.¹⁰-¹³ However, little research has been conducted 
on how the ISDS mechanism impacts vulnerable Indigenous 
autonomies that operate under different legal protections than 

those of independent states. Moreover, there is a conceptual 
gap in studying methods used by investors, such as the utiliza-
tion of reconstructed data and the violation of domestic law, to 
bypass Indigenous sovereignty and reframe their treaty-based 
status as right-holders to economic stakeholders. While schol-
ars like Wang, Ning, and Zhang have begun studying how 
investors bypass local law, they have not yet applied it to tribal 
treaty rights in developed nations like the U.S.¹⁴

By ignoring Indigenous treaty rights, human rights, and 
environmental threats, the conflict within ISDS becomes 
“two-dimensional.” This systematic limitation of disputes 
within ISDS is demonstrated by Lorenzo Cotula; in his work, 
he compares case studies of indigenous and agrarian groups, 
demonstrating that their human rights have been appropriated 
by social actors who reclaim their land, resources, and territo-
ries.¹⁵ As Lorenzo Cotula demonstrates, ISDS excludes local 
communities, framing the disagreement as a binary struggle 
between a Host State and an Investor over a financial asset.¹⁶ 
This challenge of exclusion is further analyzed by Gus Van 
Harten.¹⁷ Van Harten’s work supports the claim of one-sid-
ed wins, exploring how the public law system of ISDS allows 
corporations to challenge sovereign acts, like environmental 
protections and, in this case, treaty rights, in a private forum. 
As the environmental consequences and minority rights are 
often neglected within the ISDS arbitrations and placed in a 
private, commercial arbitration setting, host states tend to be 
“chilled” on regulatory policy and environmental protections.¹⁷ 
The primary consequence of this dysregulation is the “regula-
tory chill”. As Soloway observes, in international investment 
law, the phenomenon of the “regulatory chill” occurs when a 
government refrains from enacting or enforcing public interest 
policies, such as environmental protections, due to potential 
disputes with foreign investors.¹⁸ Consequently, policymakers, 
such as the U.S. government, prioritize avoiding disputes and 
costly claims “over the development of efficient regulation in 
the public interest.”¹⁹ This asymmetry in regulation policies 
directly undermines Indigenous rights and challenges their 
environmental stewardship.

International protections for Indigenous rights:
The counterweight to the corporate pressure toward In-

digenous communities is the United Nations Declaration on 
the Rights of Indigenous Peoples (UNDRIP). UNDRIP is 
more contemporary and global than the domestic 1855 Trea-
ty, which will be mentioned and analyzed in the following 
sections. However, it does not introduce new or ‘extra’ rights 
to Indigenous peoples. In reality, its purpose is to guarantee 
Indigenous communities the same protections and access to 
justice as any other group.²⁰ To meet this goal, the UNDRIP 
has introduced Free, Prior, and Informed Consent (FPIC), 
providing the progressive right of self-determination for In-
digenous Peoples.²⁰,²¹ It is important to acknowledge that the 
FPIC mechanism was introduced “exclusively for Indigenous 
and other ‘traditional peoples’, such as quilombolas in Brazil 
and tribal peoples in Africa”, becoming a foundation for In-
digenous peoples and local communities to shape the direction 
and consequences of resource interventions.²¹,²² Specifically, 
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the goal of FPIC is to ensure that, giving or withholding their 
permission, Indigenous Peoples are consulted and cooperate 
in good faith with States before the implementation of any 
legislative or administrative measures that may affect their 
lands.²³ Article 32 highlights that “Indigenous peoples have 
the right to determine and develop priorities and strategies for 
the development or use of their lands or territories and other 
resources.” In order to obtain Indigenous approval of any proj-
ects affecting their territories and resources, states shall consult 
with indigenous peoples through their own representative in-
stitutions. As stated in Article 32, Indigenous consent is highly 
required in projects connected to the development, utilization, 
or exploitation of mineral, water, or other resources.²⁴ Finally, 
Article 32 ensures states are responsible for the consequences 
of any projects developed on Indigenous land, affirming that 
“States shall provide effective mechanisms…for any such ac-
tivities, and appropriate measures shall be taken to mitigate 
adverse environmental, economic, social, cultural or spiritual 
impact.”

UNDRIP Limitations:
While UNDRIP has to protect Indigenous rights and ad-

vocate for their self-determination, it functions primarily as 
a non-binding moral framework. The limitations of the UN-
DRIP standards to protect Indigenous sovereignty are studied 
by Stavenhagen, who notes that Indigenous rights violations 
keep occurring, and the consequences of resource extraction on 
sovereign Indigenous lands remain a major problem for Indig-
enous peoples.²⁵ Further substantive work on the UNDRIP 
limitations has been done by Maro Barelli. Barelli argues that, 
while UNDRIP is a significant legal document, it remains 
"soft law."²⁶ Because it is a Declaration and not a formal Trea-
ty, it does not create legally binding obligations for states in 
the same way a trade or investment agreement does. Moreover, 
with the rise of economic globalization, the responsibility to 
meet FPIC standards has moved from states to private cor-
porations.²⁷ This created a significant implementation gap in 
the FPIC duties, reducing equal negotiations between Indig-
enous peoples and investors to a bureaucratic formality. The 
next phenomenon of the “governance gap” was mentioned, 
defining the failure of states’ obligation to protect Indigenous 
rights.²¹ This negligence is explained by a lack of “mechanisms 
to verify compliance with human rights responsibilities” and 
the absence of “legal instruments at the international level 
to enforce companies to comply.”²¹ This demonstrates a sys-
tematic failure in the implementation of human rights within 
Indigenous territories. Both private investors and states view 
UNDRIP standards as aspirational rather than mandatory, 
thus frequently circumventing critical responsibilities such as 
the FPIC process.

The further violation of Indigenous rights, UNDRIP, 
and FPIC within the ISDS system includes systematic data 
asymmetry. Corporate information manipulation has been 
thoroughly documented in traditional market contexts; specifi-
cally, Healy and Palepu analyze how firms maintain a technical 
monopoly by distorting financial statements and management 
disclosures.²⁸ However, little research has explored how the 

same information distortions within ISDS are applied to 
ecological data. In the context of the Gateway Pacific Termi-
nal dispute, this asymmetry shifted from the financial to the 
environmental field. The project investors did not merely mis-
represent the economic projections of their proposal; crucially, 
they presented reconstructed environmental risk assessments 
designed to minimize apparent impacts on local ecosystems, 
thus subverting the requirements of FPIC.

�   Methods
Through a single-case study of the conflict between the 

Lummi Nation and Pacific Terminals (PIT) over the pro-
posed Gateway Pacific Terminal (GPT) at Cherry Point, 
this research aims to demonstrate the broad concept of In-
digenous rights within modern trade agreements. The dispute 
over the GPT serves as a perfect critical case study as it in-
tersects sovereign domestic Indigenous treaties, international 
trade agreements, globally recognized “soft law” frameworks, 
and corporate environmental reporting. Ultimately, this paper 
examines micro-mechanisms of corporate behavior and legal 
navigation within modern trade regimes toward vulnerable 
communities that may be missed in a broad multi-case study.

This study is built on three primary legal frameworks to de-
termine the extent to which the territorial and human rights 
of Indigenous peoples are protected and respected within con-
temporary trade regimes. First, the study examines the power 
of the Treaty of Point Elliott (1855) with a specific focus on 
Article 5 regarding "Usual and Accustomed" fishing grounds, 
thus demonstrating how Lummi’s territories and resources 
define tribal sovereignty and fishing rights within the Salish 
Sea. Besides, the paper analyzes the international "soft law" 
protections outlined in the UNDRIP and its core mechanism, 
FPIC. After legal sovereign protections, the research evaluates 
the specific environmental and logistical information sub-
mitted by the project developer within their official report of 
Joint Aquatic Resources Permit Application ( JARPA). Sub-
sequently, the study synthesizes official public interest letters 
from environmental advocacy groups like Salish Land Policy 
Solutions and the U.S. Army Corps of Engineers (USACE).

The analytical process was conducted in two stages. First, 
the legal basis for veto power under domestic treaty law was 
determined and compared with the consultation standards 
required by FPIC. Second, a cross-analysis of the data was 
conducted to identify information asymmetry. This was ac-
complished by comparing technical indicators provided by the 
developer (such as vessel traffic frequency and local pile driving 
zones) with biological and geographic impacts documented by 
independent federal and tribal agencies. By measuring the gap 
between corporate projections and empirical reality, the meth-
odology allows us to identify “data reconstruction” strategies 
used to circumvent Indigenous sovereignty. To observe how 
these data strategies manifest in an actual regulatory dispute, 
this methodology must be attached to a specific geographic 
and ecological area. Consequently, the following section in-
troduces the primary case site of this research, detailing how 
corporate industrial ambitions directly collided with the an-
cestral waters of the Lummi Nation.
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markets annually, with coal accounting for 48 million tonnes of 
that total.³⁶ As the University of Washington Environmental 
Law and Regulation Practicum reports, the terminal construc-
tion would have excavated an estimated 3.4 million cubic yards 
of material—equivalent to over 680,000 dump truck loads—to 
grade the site for rail service, resulting in high levels of earth 
disturbance and increased soil vulnerability.³⁸,³⁹ The Earth 
disturbance to construct the proposed project would have 
negatively impacted the rare biodiversity, local economy, and 
traditional life of the Salish Sea region. According to the JAR-
PA filed by SSA, over 50 species of fish and larger organisms 
would have likely been affected. The proposed project encom-
passes 560 acres, 255 acres of which would have been directly 
disturbed. While some of the wetlands lost would have been 
attempted to be recreated on site, 140.6 acres were planned to 
be mitigated through means that had not been determined.³⁸ 
This severe disruption extends into the marine environment. 
Initial technical metrics framed the proposed 3,000-foot 
multi-berth wharf as standard marine infrastructure; however, 
independent empirical assessments revealed that driving hun-
dreds of large-diameter steel piles into the coastal soil would 
permanently destroy herring spawning habitats, which are crit-
ical to the Salish Sea ecosystem (Table 1). Furthermore, data 
from BNSF Railway indicates that loaded railcars can lose up 
to 3% of their total mass as fugitive dust during transit.⁴⁰ Ap-
plied to the Gateway Pacific Terminal's maximum proposed 
volume of 48 million annual tons of Powder River Basin coal, 
a constant 3% transit loss would yield a projected atmospheric 
and terrestrial emission of approximately 1.44 million tons of 
fugitive coal dust per fiscal year.³⁸

Data Asymmetry and Informational Gatekeeping:
In addition to the hazardous scale of the project, a further 

concern of this proposal was a lack of administrative transpar-
ency and rigorous data verification. According to Ehrlichman 
and Dykes, policy consultants have raised concerns regarding 
the “lack of good information and analysis available to the 
public” during the early stages of the GPT review process.⁴¹ 
Specifically, Ehrlichman and Dykes’ work indicated that SSA 
Marine’s “factual premises about key planning numbers” were 
not supported by any documented evidence and lacked criti-
cal baseline information necessary to commence SEPA review. 
The lack of transparency effectively concealed the associat-
ed cross-border environmental risks inherent in the project's 
logistics. Specifically, the Washington State Department of 
Ecology's climate projections warned of intensifying precipi-
tation and winter storm events; however, the project developer 
failed to account for the cumulative impact of stormwater leach-
ing. The operation of 18 daily trains, each consisting of 125 
coal cars, represents a significant, uncontrolled, non-point 
source of hazardous material discharge. Because active public 
rail lines border the Salish Sea coastline for extensive stretches 
and cross dozens of critical river and stream tributaries, this 
uncontrolled leaching of toxic substances threatens widespread 
water pollution—a vulnerability that national regulators have 
not addressed under standard Clean Water Act protocols.⁴¹ 
Furthermore, the core operational parameters submitted by 

�   Case study 
The Lummi Nation and The 1855 Treaty:
The Salish Sea is a complex international inland sea known 

for its rich and diverse marine life and ecosystem that contains 
37 mammal species, 172 bird species, 261 fish species, and over 
3,000 invertebrate species.²⁹ Being located in the Canadian 
province of British Columbia and the U.S. state of Washing-
ton, its waters are managed not only by the U.S. and Canadian 
governments but also by over 65 Tribes.³⁰ These tribes are con-
sidered to be the First Nations of the Salish Sea—Coast Salish 
peoples. In 1855, Coast Salish peoples signed with Washing-
ton Governor Issac Stevens the Treaty of Point Elliot.³¹ In 
exchange for millions of acres of land, the U.S. government 
recognized and established independent reservations, includ-
ing the Lummi Nation. The contemporary Lummi’s estimated 
population is 5,000 tribal members, and its self-governing 
community manages around 13,000 acres of tidelands, includ-
ing Bellingham Bay, the Strait of Juan de Fuca, parts of the 
Georgia Strait, and Cherry Point.³² As “People of the Sea”, 
the Lummi Nation relies on its waters: Lummi are famous for 
their reef-netting system, and their primary source of survival 
is salmon.³³ Cherry Point serves as a site of profound cultural 
and spiritual significance to the Lummi Nation, as this terri-
tory has been the ancestral homeland of their people for over 
3,000 years.³⁴ As a result of the Point of Elliot Treaty—specifi-
cally Article 5 that guarantees all the Salish Sea tribes the right 
to fish at their “usual and accustomed grounds” (U&A), pro-
viding access to traditional food resources, tribal sovereignty, 
and resource management—Lummi Nation obtained perpet-
ual rights to access and control their lands and resources. The 
1855 Treaty of Point Elliot has been a legal shield for Coast 
Salish sovereignty for more than 160 years; however, in 2011, 
Indigenous rights protected by the treaty were challenged by 
private corporations and their multibillion-dollar proposal. In 
2011, the project developer, Pacific International Terminals (a 
subsidiary of SSA Marine), proposed to construct the Gateway 
Pacific Terminal on the Lummi Nation’s sacred site—Cherry 
Point (Xwe'chi'eXen).

The GPT proposal and Environmental Impact:
Before introducing the Gateway Pacific Terminal proposal, 

it must be acknowledged that, based on the employment report 
of Hodges, H., & Beyers, B., Cherry Point had already been 
used in heavy industry—specifically for large-scale fossil fuel 
refining, propane export, and aluminum smelting—for nation-
al and international markets.³⁵,³⁶ Hosting major facilities like 
the BP refinery, Phillips 66 refinery, and former Alcoa plant, 
Cherry Point has experienced a severe decline in fisheries over 
the past half-century, with some populations facing total col-
lapse.³⁷ Consequently, Cherry Point’s vulnerable ecological 
position would have been threatened further by the construc-
tion of the massive coal terminal, and the proposed volume 
of extraction that will be mentioned in the following passage.

The Gateway Pacific Terminal (GPT) would have become 
the largest North American coal export facility. According to 
Pacific International Terminals, the project was designed to 
export up to 54 million metric tonnes of dry bulk to Asian 
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Skagit County, Burlington, and others, a seat at the ORA 
table. Excluding affected Indigenous communities made it 
impossible to track regional environmental damage and verify 
data presented by the project developer. Without this shared 
and transparent data, true informed consent could not happen.

Economic Benef its over Environmental Risks:
However, minimizing environmental impact and excluding 

locals was not enough to win in arbitrations. The greater strat-
egy to obtain permission for construction, especially within the 
ISDS system, is to demonstrate economic benefits and project-
ed profits. The construction of the GPT promised to stabilize 
the economy of Whatcom County and Washington State by 

the developer lacked any mandatory regulatory or voluntary 
limits. Although Pacific International Terminals claimed that 
the terminal's maximum capacity would be strictly limited to 
18 trains per day and 48 million tons of exports per year, Erli-
chman and Dykes revealed that no such restrictive conditions 
or legal commitments were included in the JARPA applications 
or official project plans.⁴¹ This structural omission allowed for 
potential, unregulated expansion driven by future improve-
ments in the technological efficiency of the loading terminal. 
Finally, the applicant's projections relied on an unsubstantiat-
ed net-traffic assumption: that Canadian coal rail shipments 
would completely cease upon the GPT's completion, resulting 
in a net-zero increase in regional rail traffic. The developer did 
not provide any empirical data on current daily rail traffic vol-
umes to Canada, thus failing to establish a verifiable historical 
baseline. The resulting lack of data has led independent policy 
advocates to demand that the Environmental Impact Assess-
ment (EIA) report consider the proposed 18 daily trains not 
as a replacement, but as a massive, additional environmental 
burden on the regional ecosystem.⁴¹

Ergo, SSA Marine practiced informational gatekeeping, 
avoiding Indigenous concerns and ensuring that the regula-
tory process began on terms favorable to the investor. This 
regulatory deficit illustrates the specific patterns of corporate 
behavior examined by Van Harten.¹⁷ This strategy forced the 
Lummi Nation into a reactive position, as tribes had to use 
their own limited resources to challenge and correct the initial-
ly reshaped data. Furthermore, this control over the initial data 
narrative represents a severe violation of FPIC. For consent to 
be "informed," the information provided must be transparent, 
objective, and accessible. However, the 2014 Vessel Traffic and 
Risk Assessment Study, conducted by The Glosten Associates 
for SSA Marine (Pacific International Terminals), contravenes 
the FPIC standards, containing further data reconstruction.⁴² 
For instance, SSA Marine vice president Bob Watters argued 
that the study showed the terminal would have a "less than 1 
percent impact" on treaty fishing. However, the same report 
contained data indicating that intense shipping would actu-
ally increase disruptions to Lummi fishing by 76%.⁴²-⁴⁴ This 
finding shows the statistical erasure that was practiced by SSA 
Marine. By making the legal violation of Indigenous rights 
and environmental standards appear “de minimis,” or too small 
in a court of law, SSA Marine pushed their project proposal 
forward. This broader strategy of statistical erasure is demon-
strated in Table 1, which contrasts the developer's self-reported 
metrics against the empirical findings verified by independent 
tribal and federal agencies.

Subsequently, the lack of data integrity was maintained 
through the exclusion of Indigenous peoples from important 
negotiations. As Lummi’s land was at the center of the dis-
pute, the Lummi Nation, according to FPIC standards, had 
to be informed first about any project developments. However, 
based on the Salish Land Policy Solution report, the Office 
of Regulatory Assistance (ORA) MAP Team process exclud-
ed avenues for factual input from affected cities and counties 
along the transit line.⁴¹ Specifically, Faith Lumsden, Direc-
tor at ORA, had denied impacted jurisdictions, Bellingham, 
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creating 430 permanent jobs and by generating approximately 
$11 million in annual state and local tax revenues.³⁶ Being pri-
oritized over environmental risks, economic projections served 
as a primary instrument for SSA Marine to push their project 
further through the U.S. domestic permitting process, directly 
challenging the U.S. federal government's legal obligation to 
uphold Lummi treaty protections. These numbers were pro-
vided to minimize and replace the potential hazards to human 
health and the environment. In this case, the emphasis on job 
creation serves as a distraction technique, attempting to justify 
the permanent ecological destruction of Cherry Point through 
temporary economic incentives. While jobs and tax revenues 
are subject to market fluctuations and have a limited trend, the 
destruction of the Pacific herring and Chinook salmon popu-
lations at Cherry Point is irreversible.

The conflict resolution and its factors:
The massive scale of this environmental damage and physi-

cal disturbance shows why the final legal decision was based on 
protecting treaty rights rather than taking economic promises 
into account. The conflict was resolved on May 9, 2016, by the 
United States Army Corps of Engineers (USACE) following 
the final and successful objection by the Lummi Nation. In 
cooperation with Pacific International Holdings, LLC, Lummi 
provided vast information regarding fishing practices, potential 
impacts, and mitigation to support their objective claims. After 
careful consideration of all the information available, including 
environmental assessment, the U.S. Army Corps of Engineers 
(2016) reported that it could not permit the terminal because 
the project's impacts on Lummi Nation treaty rights were 
found to be “greater than de minimis,” and violated the Lummi 
Nation’s U&A rights. According to the U.S. Army Corps of 
Engineers, “The district’s evaluation of effects of the proposal 
on the Lummi’s U&A fishing rights is undertaken to fulfill the 
federal government’s responsibility to protect treaty rights.⁴⁵

The Corps may not permit a project that abrogates treaty 
rights.” While the five-year conflict over the GPT proposal 
ended in favor of the Lummi Nation, this fair and legal out-
come was not guaranteed by the UNDRIP. As the case of the 
Belo Monte dam in Brazil—a large hydroelectric facility built 
without obtaining FPIC—shows, the “soft law” of the UN-
DRIP can be easily ignored by the government.⁴⁶ The mining 
activities of AngloGold Ashanti in the Canamomo Lomapri-
eta Indigenous Reserve, which were completed without the 
consent of the Indigenous communities, further demonstrate 
the lack of authority of the UNDRIP standards.⁴⁷ In the case 
of the Lummi Nation, the important factors of its success were 
the USACE intervention and the 1855 treaty. Firstly, the Lum-
mi’s inherent rights were effectively used by a federal agency 
that held the final power of interpretation. The Corps has cho-
sen to honor its federal trust responsibility, thus prohibiting 
the project. However, had the USACE adopted a different 
definition of what constitutes a "de minimis" impact, or had 
political priorities shifted within the administration, the Lum-
mi would have had a limited opportunity to stop the project. 
Secondly, the 1855 Treaty of Point Elliott is recognized under 
the U.S. Constitution as the "supreme law of the land".⁴⁸ It cre-

ated a mandatory legal obligation for the federal government 
that could not be as easily bypassed as UNDRIP standards. 
The 1855 treaty has proven that Indigenous protection is most 
effective when it is grounded in domestic "hard law" that is 
non-negotiable to corporate expansion. Because of this chilled 
environment and systematic exclusion, the Lummi Nation had 
been fighting for its inherited rights and opposing the GPT 
for five years while its sovereignty was being silenced. By de-
sign, ISDS does not recognize the Lummi as a third sovereign 
state with an interest and rights in the land. Instead, the pro-
cess treats the tribe’s ancestral territory as part of state property 
or an investment site that the U.S. government is managing. 
This not only violates the legal protections, such as the 1855 
treaty and the UNDRIP, but also ignores the sufferings and 
sacrifices, including the cession of 5 million acres of land, that 
Indigenous peoples have experienced to become independent.

�   Conclusion 
Is the sovereignty of Indigenous peoples protected with-

in modern trade agreements, and is this protection enough? 
While internationally recognized mechanisms are established, 
they fail to prevent human rights violations against Indigenous 
peoples.

As this research showed, the Lummi Nation’s victory over 
corporate interests was achieved because of the exclusive “hard 
law” of the 1855 Treaty. The Treaty of Point Elliott could 
not be easily bypassed, as FPIC standards were. Additional-
ly, the treaty found recognition and support among the U.S. 
Army Corps of Engineers. This big intervention is the second 
important factor of the Lummi’s victory; it reveals the vulner-
ability of Indigenous rights, as not international organizations, 
but a high-level federal agency, was able to end this dispute. 
Nevertheless, the GPT conflict serves as a critical case study 
of how procedural formalism can be used to challenge tribal 
resources and defer sovereign justice to meet investor expecta-
tions. Future research should examine whether these findings 
hold in other global contexts, such as the Global South, where 
Indigenous communities may lack the “hard law” protections 
of historical treaties and must rely on “soft law” international 
frameworks. Furthermore, investigating how these legal vul-
nerabilities extend beyond land disputes to issues of cultural 
and intellectual property will be essential. Consequently, this 
case demonstrates that without robust domestic enforcement, 
the power of Indigenous sovereignty remains globally threat-
ened; the GPT resolution may serve as a precedent for similar 
jurisdictional disputes across North American resource zones. 
Therefore, this paper highlights that until structural reforms 
are made to the international trade system, Indigenous sover-
eignty will remain dependent on the inconsistent protection of 
domestic courts.
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